IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
KEVI N JOHNSON, : CIVIL ACTI ON
Petiti oner, 5 NO. 08- 826
V. :
JOSEPH J. PIAZZA, et al.,
Respondent s.

MEMORANDUM

EDUARDO C. ROBRENO, J. AUGUST 12, 2009
Respondents filed the instant notion for

reconsi deration of the Court’s Menorandum and Order dated

Decenber 5, 2008. For the reasons that foll ow, Respondents’

notion for reconsideration is granted, and the Court’s Menorandum

and Order dated Decenmber 5, 2008 is vacated in part.

PROCEDURAL HI STORY
On Septenber 27, 2001, following a jury trial before
t he Honorabl e Lynn Bennett-Hamin in the Court of Common Pl eas of
Phi | adel phia County, Petitioner was convicted of voluntary
mans| aughter. On March 20, 2002, Judge Bennett-Ham in sentenced
Petitioner to seven and one-half to fifteen years inprisonnent.
On April 13, 2004, the Pennsylvani a Superior Court

affirmed the judgnment of sentence. Conmonwealth v. Johnson, 852

A . 2d 1248 (Pa. Super. Ct. 2004). Petitioner filed a petition for

al | omance of appeal in the Suprene Court of Pennsylvani a, which



was denied on July 22, 2004. Commonwealth v. Johnson, 856 A. 2d

833 (Pa. 2004). On June 28, 2005, Petitioner filed a PCRA
Petition for collateral relief. Counsel was appointed and

subsequently filed a letter pursuant to Commonwealth v. Finley,

550 A . 2d 213 (Pa. Super. C. 1988), certifying that the entire
record had been reviewed and that there were no neritorious
i ssues to advance before the PCRA court. Counsel was then
permtted to withdraw. Thereafter, Johnson retained private
counsel and filed an anended PCRA Petition.

On Decenber 8, 2006, the PCRA court dism ssed the
petition wthout a hearing, adopting the reasoning in the
Commonweal th’s notion to dismss. Notice Pa. R Crim P. 907

Commonweal th v. Johnson, No. 9810-0075 1/2 (Pa. C. Com P., PCRA

Unit, Nov. 6, 2006) (citing Conmw. Mot. Dismss). On appeal,
Petitioner refuted the PCRA court’s decision on two grounds: (1)
prosecutorial msconduct; and (2) ineffective assistance of trial
and appel |l ate counsel. On Decenber 31, 2007, the Superior Court
affirmed the decision of the PCRA court, stating that the sole

i ssue on appeal was ineffective assistance of counsel.

Commonweal th v. Johnson, 945 A 2d 763 (Pa. Super. C. 2007). A

petition for all owance of appeal was not filed with the
Pennsyl vani a Suprene Court.
On January 25, 2008, Petitioner filed a habeas petition

claimng: (1) the evidence presented at trial was insufficient to



sustain a guilty verdict for voluntary mansl aughter; (2) trial
court error for failing to sustain defense objections to the
prosecutor’s closing argunent, which shifted the burden of proof
and resulted in the denial of a fair and inpartial jury and the
denial of his constitutional rights under the 6th and 14th
Amendnents; (3) prosecutorial msconduct by vouching for the
credibility of Comopnweal th wi tnesses, offering personal
opinions, and referring to Petitioner as “a thief in the cloak of
darkness, stealing human |ife”; (4) ineffective assistance of
trial counsel for failing to request that an identification
instruction be given to the jury; (5) ineffective assistance of
appel l ate counsel for failing to raise the claimthat the
prosecutor’s closing argunent was unduly prejudicial and that the
trial court erred in failing to grant a mstrial; and (6)
i neffective assistance of appellate counsel for failing to raise
the claimthat the trial court erred in allowing a witness to
testify about prior crinmes at sentencing. These sane allegations
were presented in Petitioner’s first and anended PCRA Petitions,
as well as in acconpanying nenoranda in support of his PCRA
Petitions.

On Decenber 5, 2008, the Court overruled Petitioner’s
obj ections and adopted the Magi strate Judge’s Report and
Recommendation, in part, as to the clains of insufficiency of the

evidence and trial court error. As to the bal ance of the clains,



those the Magi strate Judge found were not exhausted and
procedurally defaulted, the objections were sustai ned, and the
Report and Reconmendati on was di sapproved, in part, on the
grounds that Petitioner did fairly present such clains at the
state level. On Decenber 11, 2008, Respondents filed the instant

nmotion to reconsider the Court’s Decenber 5, 2008 deci sion.

1. MOTI ON FOR RECONSI DERATI ON

Respondents now request that the Court reconsider and
amend its Menorandum and Order dated Decenber 5, 2008.
Respondents argue that the Magi strate Judge accurately found that
Petitioner had not exhausted the followng clains in the state
courts: (1) trial court error for failing to sustain defense
counsel objections to alleged prosecutorial m sconduct at
closing; (2) prosecutorial msconduct by vouching, and
prosecutorial m sconduct for inflamng the jury s passions; (3)
i neffective assistance of trial counsel; and (4) ineffective
assi stance of appellate counsel. Respondents aver that the
Magi strate Judge’ s anal ysis was based on the fact that Petitioner
failed to present these clains to the state courts on appeal.
Specifically, Respondents suggest the Court erred by not pointing
to where Petitioner raised the above referenced clains during the
PCRA round of appellate review.

A Legal Standard




The purpose of a notion for reconsideration is to
“correct manifest errors of law or fact or to present newy

di scovered evidence.” Harsco Co. V. Zlotnicki, 779 F.2d 906, 909

(3d Cir. 1985). Reconsideration is appropriate where the party
seeking reconsideration establishes “(1) an intervening change
in the controlling law, (2) the availability of new evidence that
was not avail able when the court . . . [issued its previous
decision]; or (3) the need to correct a clear error of |aw or

fact or prevent manifest injustice.” Mux's Seafood Cafe ex rel.

Lou Ann v. Quinteros, 176 F.3d 669, 677 (3d Cr. 1999).

Respondents allege there is a need to correct a clear error of

law or fact in the instant notion for reconsideration.

B. Exhausti on Requi r enent

Pursuant to the Anti-Terrorismand Effective Death
Penalty Act of 1996 (“AEDPA’), a person in custody as a result of
a state court judgnent nust “fairly present” his federal
constitutional clainms in state court, thus exhausting his state
remedi es, before filing his federal habeas petition. 28 U S.C
8§2254(b). The exhaustion requirenent provides state courts an
“initial opportunity to pass upon or correct alleged violations

of its prisoner’s federal rights.” WIwording v. Swenson, 404

U S 249, 250 (1971). Petitioner bears the burden to show fair

presentation of all clains, satisfied by denonstrating the clains



brought in federal court are the “substantial equivalent” to

those presented in state court. Santana v. Fenton, 685 F.2d 71

73-74 (3d Cir. 1982), cert. denied, 459 U S 1115 (1983).

Failure to exhaust state renedies will pronpt the federal court
to dismss the claimw thout prejudice, so as to allow the state

courts the opportunity to first reviewthe claim Toulson v.

Beyer, 987 F.2d 984, 989 (3d Cir. 1993).

In order to “fairly present” his claim a prisoner nust
present both the factual and | egal substance of his federal
clainms “through one ‘conplete round of the State’' s established

appel l ate review process.’” Wodford v. Ngo, 548 U. S. 81, 93

(2006) (quoting O Sullivan v. Boerckel, 526 U S. 838, 845

(1999)); see also McCandless v. Vaughn, 172 F.3d 255, 261 (3d

Cr. 1999) (citing Anderson v. Harless, 459 U S. 4, 6 (1982)).

The Magi strate Judge found that Petitioner did not
exhaust state renedies on certain clains due to his failure to
present such clains to the state courts. See 8§ 2254(b)(1)(A);

see also Wodford, 548 U S. at 92 (recogni zi ng exhaustion

requirenent); Leyva v. WIllianms, 504 F.3d 357, 365 (3d Cr. 2007)

(same). Specifically, the Magi strate Judge deened that the
follow ng clainms were not exhausted: (1) trial court error for
failing to sustain objections to the prosecutor’s closing
argunment, which shifted the burden of proof and resulted in the

denial of a fair and inpartial jury and the denial of his



constitutional rights under the 6th and 14th Anendnents; (2)
prosecutorial m sconduct by vouching for the credibility of
Commonweal th wi t nesses; (3) prosecutorial msconduct by inflamng
the passion/prejudice of the jury; (4) ineffective assistance of
trial counsel; and (5) ineffective assistance of appellate
counsel for failing to raise a claimthat the trial court erred
inallowng a witness to testify about prior crinmes at his
sent enci ng.

After an anal ysis of whether exhaustion could be
excused in Petitioner’s case, the Magistrate Judge excused such
cl ai rs because exhaustion would otherwi se be futile. See

Duckworth v. Serrano, 454 U.S. 1, 3 (1981) (providing futility is

an excuse to circunmvent exhaustion); Szuchon v. Lehman, 273 F. 3d

299, 324 n.14 (3d Gr. 2001) (sane). Nevertheless, the

Magi strate Judge recommended that those clains be dismssed as
procedural ly defaulted because state procedural rules bar
Petitioner fromseeking further relief in state courts. See 42
Pa. C.S. § 9545(b)(1) (providing for one year statute of
limtations).

In Petitioner’s objections, he argued that his clains
are not procedurally barred because he did present his clains at
the state level. In support of his objections, Petitioner
pointed to his PCRA Petitions. |In evaluating Petitioner’s

obj ections, the Court is guided by the Third G rcuit’s decisions



in McCandl ess, 172 F.3d at 260 (citing Evans v. Court of Commpbn

Pl eas, DE County, PA, 959 F.2d 1227 (3d G r. 1992) (articulating

“fair presentation” factors)), and Nara v. Frank, 488 F.3d 187,

198 (3d Cr. 2007) (citing Bond v. Fulconer, 864 F.2d 306, 309

(3d Cir. 1989)); see, e.g., Barros v. Beard, 2008 W. 4145522

(E.D. Pa., Sept. 5, 2008) (Robreno, J.). To fairly present his
claim Petitioner may enploy on or nore of the follow ng nethods:
(1) reliance upon pertinent federal cases; (2) reliance upon
state cases enploying constitutional analysis in |ike fact
situations; (3) assertion of the claimin terns so particular as
to call to mnd a specific right protected by the Constitution;
and (4) allegation of a pattern of facts that is well within the
mai nstream of constitutional litigation. 1d. at 260. He nust,
however, raise his clainms “through one ‘conplete round of the
State’s established appellate review process.’” Wodford, 548
U S at 93 (quoting Boerckel, 526 U S. at 845).

Here, as noted by the Magi strate Judge and Respondents,
Petitioner failed to fully exhaust his clains to the state
courts. Petitioner did not raise each of the contested clains
during the PCRA round of state appellate review ® Furthernore,

t he Magi strate Judge’ s decision to excuse such cl ai ns because

! It is also notable that Petitioner’'s pro se PCRA
petition is not supplenented by, but replaced by, his counsel ed
and anended PCRA petition. See Trowery v. Walters, 45 F. App’ X
206, 207 (3d G r. 2002) (not precedential); see also Commobnwealth

v. Pursell, 724 A 2d 293, 301-02 (Pa. 1999).
- 8-



exhaustion woul d otherw se be futile and reconmmendati on t hat
those clains be dism ssed as procedural |y defaul ted because state
procedural rules bar Petitioner fromseeking further relief in
state courts is equally proper under these circunstances. Having
found a clear error of law, the Court will grant Respondents
nmotion for reconsideration and approve and adopt the Magistrate

Judge’ s Report and Recommendation dated July 28, 2008, in full.

C. | neffecti ve Assi stance of Counsel

The Court refrained fromruling on Petitioner’s claim
t hat appell ate counsel was ineffective for failing to raise a
claimthat the prosecutor’s closing argunent was undul y
prejudi ci al because the case was remanded to the Magi strate Judge
and woul d have required additional consideration. Since the
Court wll reconsider its Oder, the Court will also address this
claim

In order to prevail upon an ineffective assistance of

counsel argunent, a petitioner must neet the two-pronged test set

forth in Strickland v. Washington, 466 U S. 668 (1984). First, a
petitioner must show that his counsel’s performance was
deficient. [d. at 687. This requires a show ng that counsel
made errors so serious that counsel was not functioning as the
“counsel” guaranteed by the Sixth Anmendnent. 1d. Second, a

petitioner nust show that the deficient performance prejudiced

-9-



the defense. 1d. The Court denies Petitioner’s ineffective

assi stance of counsel claimbecause Petitioner fails to neet both
prongs of Strickland. Even assum ng that any of the exanpl es of

i neffective assistance of counsel proffered by Petitioner do
constitute deficient performance sufficient to satisfy prong one

of Strickland, Petitioner is unable to show that these actions

were prejudicial to his defense.

Here, the state court’s and the Magi strate Judge’s
determ nation that the prosecutor had not commtted m sconduct at
trial is correct thus precluding Petitioner’s claim of
i neffective assistance of counsel. (See Commw. Resp. Exs. G D
doc. no. 6-4, 6-5.) Petitioner’s underlying claim of
prosecutorial msconduct |acks nerit, and thus he could not have
been prejudiced by trial counsel’s inaction. The Court agrees
that the outcone of Petitioner’s appell ate proceedi ngs woul d not
have been different had counsel advanced the ineffective

assi stance claimon direct appeal.?

2 Petitioner’s argunent that collateral counsel and
col l ateral appellate counsel were ineffective for failing to
include the contested clainms is precluded by the Suprene Court
deci sion Coleman v. Thonpson, 501 U.S. 722, 752-53 (1991). In
Col eman, the Suprene Court stated “[t]here is no constitutional
right to an attorney in state post-conviction proceedi ngs
[ c] onsequently, a petitioner cannot claimconstitutionally
i neffective assistance of counsel in such proceedings.” 1d. at
752 (citations omtted). Only when there is an independent
constitutional violation would ineffective assistance of
coll ateral counsel constitute cause. 1d. at 755. Here,
Petitioner does not have a constitutional right to counsel in
coll ateral proceedings. He is thus precluded fromclaimng

-10-



D. The Court’s Analysis on the Merits of Exhausted d ai ns

The portion of the Court’s Menorandum and Order dated
Decenber 5, 2008 wherein the Report and Recommendati on was
approved and adopted, in part, is upheld. Specifically, the
Court approved and adopted the Magi strate Judge’ s concl usion
regarding: (1) Petitioner’s claimthat the evidence presented at
trial was insufficient to sustain a guilty verdict for voluntary
mansl aughter; and (2) Petitioner’s claimthat the trial court
erred, resulting in a violation due process.

An appropriate order follows.

i neffective assistance of collateral counsel. Furthernore,
Petitioner has not adequately raised an i ndependent
constitutional violation. Therefore, Petitioner’s argunent
fails.

-11-



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N J OHNSON, ) ClVIL ACTI ON

Peti ti oner, . NO 08-826

. ;

JOSEPH J. PI AZZA, et al.

Respondent s.

ORDER

AND NOW this 12th day of August 2009, upon
consi deration of Respondent’s notion for reconsideration (doc.
no. 13) and of the Report and Recommendation of United States
Magi strate Peter B. Scuderi (doc. no. 8), and Petitioner’s
obj ections thereto (doc. no. 11), and for the reasons stated in

the Court’s Menorandum dated August 12, 2009, it is hereby

ORDERED t hat :

1. Respondent’s notion for reconsideration (doc. no.
13) is GRANTED and the Court’s Menorandum and
Order dated Decenber 5, 2008 (doc. no. 12) is
VACATED in part;

2. The Report and Recommendation (doc. no. 8) is
APPROVED and ADOPTED;

3. Petitioner’s objections to the Report and

Recommendati on (doc. no. 11) are and OVERRULED

4. The Petition for Wit of Habeas Corpus, pursuant

-12-



to 28 U.S.C. 8§ 2254, (doc. no. 1) is DEN ED and
DI SM SSED;

5. There is no probable cause to issue a Certificate
of Appeal ability;?® and

6. The case shall be nmarked CLOSED

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

3 A prisoner seeking a certificate of appealability nust
denonstrate “a substantial showi ng of the denial of a
constitutional right.” 28 U S.C 8§ 2253(c)(2). “A petitioner
satisfies this standard by denonstrating that jurists of reason
could disagree with the district court’s resolution of his
constitutional clains or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed
further.” MIller-El v. Cockrell, 537 U S 322, 327 (2003). No
basis for a certificate of appealability exists in this case, as
the petitioner is unable to neet this standard.
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